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Axing Arbitration

the courtroom is almost as central

to conducting business as the
boardroom. In an effort to curb lirga-
tion costs, many companies malke alter-
native dispurte resolution clauses a stan-
dard provision in their commercial
contracts. T hese clauses often include
three steps, beginning with relarively in-

IN THESE LITIGIOUS TIMES,

formal negotiations, proceeding ro me- .

diation, and ending, if all else fails, with
formal arbirration. But arbitration can
sometimes do more harm than good.

There are three sieps commonly in-
cluded in an ADR clause:

Step One: Negotiation. Represen-
tatives from each side meet face-to-
face in an effort to resolve the dispute
through direct negotiation.
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Despite the best intentions, companies that include
arbitration in their alternative dispute resolution
clauses may ruin their chances for settlement.

Step Two: Mediation. If direct ne-
gotiation doesn’t resolve the dispute,
the ADR clause typically requires the
parties 1o enter into mediation. Often
the mediation provision will set forth
the method of selecting the mediaror
and provide deadiines for completion,
amaong other details of the process.

Step Three: Arbitration. If media-
tion is unsuccessful, then the parties

submit to binding arbitration, which
may involve a single arbitrator or the
more traditional three-member panel.

At first glance, it seems ideal to move
disputants into increasingly structured
environments until resolution is finally
achieved. But ADR clauses thart incor-
porate all three steps may actually hin-
der the prospects of reaching a satis-
factory result. Indeed, too often the
arbitration step undermines the rest of
the process, The first two steps, negoti-
ation and mediation, are most likely to
lead to serdement when the only alter-
native is costly and time-consuming lit-
igation. With arbitration as a viable op-
tion, the parties tend not to negotiate
or mediare with the same sense of ur-
gency or purpose, making settlement
less likely.

Moreover, arbitration irself rarely
achieves a result satisfactory to both
parties. In mediation, on the other
hand, disputing parties have greater
control over the process and play a
more acrive role in crafting a resolu-
tion. Solutions reached by the parties
themselves tend to be more satisfying
to both sides and go a long way toward
preserving business relationships. Ar-
bitration awards issued by one “judge”
or a panel of three, on the other hand,
seldom result in an equitable compro-
mise similar to one the dispurants
would crafi themselves. In fact, the
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American Arbitration Association’s 1992 study of more
than 4,200 commercial arbitrators found that arbitrators
almost always decide cases in favor of one parry over the
other rather than split the award.

Even litigation offers greater formal opportunities to
settle than does arbitration. Each step of the litigation
process—from discovery to pretrial and settlement con-
ferences—forces the parties to focus on the merits of
their case and consider settlement as new information is
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obtained. Moreover, companies are beginning to find
5: that arbitration can be as costly as full-fledged litigation.
¥ Since the goal of arbitration is winning the case {or ob-
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| ' posed 1o resolving the case, lawyers prepare for arbitra-
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companies have experienced the frustration of spending
more money on legal fees and related coses than the
amount in dispute.

Arbitrarion taken alone can be an effective way 1o re-
solve commercial disputes when specialized expertise is
needed. In construction cases, for exampie, the parties
might be berter served by an arbitration panel of industry
experts as opposed to 2 judge or jury with littdle or no
knowiedgt of the construction industry. But when arbi-
tration serves as a backstop to mediation, it too often pro-
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. vides a disincentive to negotiate in good faith.
iN 2000 . When disputing parties know at the outset that failure
' to reach an agreement through negotiation and media-
n _ tion will resuir in protracted litigation, they are more
D‘ * M likely to sertte. Companies with sufficient resources to lit-
lverSlW e ar igate a matter therefore have an even greater incentive to
~ : skip the arbitration step, which can rob them of substan-
tial bargaining leverage. Deep pockerts or no. companies
should consider eliminating arbitration from their ADR
clauses—the first step to berter settlements and more sat-
isfying resolutions.
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{0 4 quarterly magazine dedicated to covering diversity efforts
: ' in corporate fow departments and law firms notionwide, will
be distributed with Corporate Counsel. .

for advertising information, contoct Edna Messick, - - :
Manoging Director, Associate Publisher, at (212) 545-6008. Phillip M. Armstrong i associaze ge neral counse { for ADR/
. _ lizigation at Georgia-Pacific Corporation in Atlanta.
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