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MEMORANDUM

Ref orm of EC Merger Control

The European Commission issued a "Geen Paper”
concerning potential changes to the EC nerger control
regime. The Geen Paper solicits coments from third
parties, including nenbers of industry, on mtters of
significant inportance to the future of EC nerger control.
Anmong the issues being explored is the possible reform of
the main jurisdictional and substantive tests under the EC
Merger Regulation. The following is a brief summary of the
mai n topics up for discussion:

1. The Jurisdictional Test of the EC Merger Regul ation

a. The Exi sting System

The aim of the Merger Regulation's jurisdictional test
is to give the Comm ssion exclusive conpetence to review
mergers and other fornms of concentration that are of a
Community interest, and to the extent possible, to avoid
the need for conpanies to nmeke nultiple nerger control
filings to national authorities wthin the EU. As
currently drafted, t he Mer ger Regul ati on has t wo
alternative turnover-based threshold tests. The Comm ssion
has exclusive jurisdiction wthin the EU to review all
concentrations where the nerging parties neet t he
thresholds in at least one of these two tests. In this
sense, the Merger Regul ation provides a "one-stop shop" for
all concentrations neeting the threshol ds.



b. The Potential Reform

Al though the alternative tests are designed to reduce
the occurrence of multiple filings wwthin the EU, there are
still a large nunber of concentrations each year that do
not neet these thresholds and are subsequently notified in
mul tiple Menber States. In 2000, nearly 10 tines nore
notifications were nade to Menber State authorities than to
the Comm ssion. The Comm ssion notes that the nunber of
concentrations that are notified in three or nore Menber
States is increasing, and this practice is expected to
becone even nore frequent as the EU enlarges to include
nore Menber States.

After conducting a detailed study in which the
Comm ssion considered a nunber of options to solve this
perceived problem including a lowering of the various
t hreshol ds, the Commi ssion's proposal in the G een Paper is
to amend the second alternative threshold test. The
amendnent would provide that any concentration that would
otherwse need to be notified in three or nore Menber
States would automatically fall wthin the Commssion's
exclusive jurisdiction. As a result, no concentration would
be reviewed by nore than two nerger control authorities
wi thin the EU.

C. Si gni ficance

As the purpose of the jurisdictional test in the
Merger Regulation is to give exclusive jurisdiction to the
Comm ssion to review concentrations wth a "Conmunity
dimrension"”, it stands to reason that concentrations that
woul d ot herwi se need to be notified in three or nore Menber
States, and are therefore particularly likely to involve
cross-border interests, should be handled exclusively by
t he Comm ssi on.



The Commi ssion's proposal has two main benefits to
nmer gi ng conpani es. First, by ensuring that no nore than
two notifications in the whole of the EU will be required
for any nerger, the costs to conpanies of nultiple filings
and the ensuing adm nistrative burden and drain on conpany
resources would be reduced. Second, by limting the nunber
of authorities with jurisdiction to review a nerger, there
would be a smaller risk of the entire nerger being thwarted
by the prohibition decision of a single authority.

At the sanme tine, the general perception is that the
Commi ssion is in sone respects better equipped to handl e
conplex cases, and nore stringent in its analysis, than
sonme Menber State authorities. As a result, the Comm ssion
may be nore likely than its national counterparts to
identify and anal yse sone potential conpetition issues (for
exanpl e concerning vertical effects of concentrations and
cooperative aspects of joint ventures). For this and other
reasons, there may occasionally be cases where, despite the
additional cost and burden, it would be considered nore
desirable to notify a concentration to three or nore Menber
States than to the Comm ssion, assumng the EC thresholds
are not met. The Conmm ssion's suggested amendnent to the
jurisdictional test would elimnate this possibility.

It should also be nentioned that it is not clear how
this anmendnent would work in practice. Currently, Menber
States have considerably different tests for determ ning
jurisdiction. Some Menber States enploy turnover-based
threshold tests, which vary from Menber State to Menber
State, while others wuse a conbination of turnover and
mar ket share thresholds. Moreover, although nearly all the

Menber States have or wll soon have mandatory filing
requirenents for nergers, provided the thresholds are net,
the United Kingdom and Luxenbourg still have voluntary

systens, which neans that turnover achieved in these Menber
States would not be as inportant as turnover achieved in
Menber States with mandatory filing rules for the purposes
of determ ning whether the Comm ssion has jurisdiction. In
addition, the definition of a notifiable concentration and
the method for calculation of turnover differs between
Menber States.



The above factors could nake it nore difficult and
time consumng for conpanies to determne whether a
transaction nmust be notified to the Commssion or to
national authorities. Recognising this, the Comm ssion has
suggested that the requirenent that an EC notification nust
be made within one week of the conclusion of a binding
agreenent (anong other things), mght need to be anended or
repeal ed. The idea of harnonising the jurisdictional rules
of the Menber States, which had been nentioned by the
Comm ssion in recent nonths and would greatly facilitate
the assessment of whether the thresholds are net in three
or nore Menber States, is not discussed in the G een Paper.

2. The Substantive Test of the EC Merger Regul ation

a. The Exi sting System

Under the present system if a transaction falls
within the scope of the Merger Regulation, the Conm ssion
wll exam ne whether it creates or strengthens a dom nant
position of the parties involved on the relevant market
with the effect of significantly inpeding effective
conpetition in the EU or in a substantial part thereof. If
it does, it wll be prohibited, unless the parties can
offer commtnents that would elimnate these problens. The
Comm ssion tends to view the concept of "dom nance" as the
ability to act i ndependently  of mar ket  forces. In
particular, the Conmmssion will wusually consider a conpany
that is able to increase prices w thout |osing business to
conpetitors as having a dom nant position.

b. The Potential Reform

Wile the Comm ssion's substantive test focuses on
"“dom nance", other major jurisdictions, such as the United
States, Canada and Australia, use a "substantial |essening
of conpetition” t est to assess t he legality of
concentrations. Wile the difference in substantive
approaches does not fully explain recent divergences in
concl usi ons between the Commi ssion and US authorities, such
as in the GE/Honeywell case, it has been argued that a
gl obal convergence in approaches would be facilitated by
having a uniform substantive test anong the nmjor nerger
control authorities. The Conmssion also admts that a
"substantial |essening of conpetition test" my be nore




appropriate than a dom nance test in dealing with certain
anti-conpetitive aspects of nergers.

Conmplicating matters, however, is the fact that many
EU Menber States now have adopted a dom nance test in order
to be consistent with the Commssion's approach. The
Comm ssion recognises that a change in the EC substantive
test could have the effect of creating greater alignnment of
merger control rules internationally while Jleading to
greater disparity within the EU The Commi ssion therefore
invites comments on whether the dom nance test should be
replaced with a significant |essening of conpetition test,
but at least for the noment, the Comm ssion is reserving
its judgenent on this issue.

C. Si gni ficance

It is generally considered that the "substantia
| essening of conpetition" test is less rigid than the
dom nance test, in that it allows objections to be raised
agai nst mer gers whi ch, al t hough not creating or
strengthening a dom nant position, nay neverthel ess reduce
conpetition. It has been clainmed that the requirenment of
finding dom nance may have a straightjacket effect on the
ability of t he Conmm ssi on effectively to pr ot ect
conpetition.

However, if there is a gap in the EU nmerger control
regine resulting from the domnance test, it 1is not
apparent that mny nergers fall through the cracks.
Instead, the Conmmi ssion has thus far been successful in

moul ding the domnance test in order to apply it to an
array of perceived conpetition problens arising from
nmergers. For exanple, what the Commi ssion refers to as the
creation or strengthening of a "collective" dom nant
position mght nore appropriately be categorised as a
substantial |essening of conpetition. Hence, arguably the
main effect of changing the substantive test is that it
would require less nmanoeuvring on the part of the
Commission to justify its objections to nergers, perhaps
leading to greater transparency and consistency in
Conmi ssi on deci si ons.

Al though it is debatable how far in practice the EU is
from applying a "substantial |essening of conpetition”
test, one possible benefit of officially adopting such a
test is that this would put added pressure on the



Comm ssion and on US antitrust authorities to reach common
conclusions on the legality of nmergers being reviewed on
both sides of the Atlantic, especially where world-w de
mar kets are concerned. Divergent conclusions by EU and US
authorities concerning the same nerger would be harder to
defend if both authorities were using an identical
substantive test.

An additional potential advantage to conpanies of the
adoption of a "substantial |essening of conpetition" test
is that it mght lead the Comm ssion to noderate its views
on efficiencies generated by nergers. It is often
surprising to those wth experience of the US nerger
control system that such efficiencies can be regarded as a
negative factor in the conpetition analysis under the
Merger Regulation (in contrast, in the US, efficiencies are
a recogni sed defence in a nerger review. In the EU where
domnance is the key consideration, efficiencies have
traditionally been analysed in terns of the conpetitive
advant age conferred on the nerged firm and thus considered
as a factor creating or strengthening a dom nant position
A "substantial |essening of conpetition” test mght enable
the Comm ssion to see efficiencies in a nore positive |ight
and in a nmanner nore consistent with prevailing economc
t heory.

3. O her |ssues Open for Discussion

The Commission is also considering and welcones
comments on various other issues concerning possible
reform including the foll ow ng:

. Whether the rules on the timng for subm ssion by
parties of commtnents needed to settle cases should
be amended, in particular to allow the parties to
agree to "stop the <clock"™, i.e. to suspend the
statutory review period in order to allow the
Comm ssion nore tinme to assess and market test
subm tted comm t nents.

. Wet her the concept of a "concentration" (i.e. a
transaction that 1is notifiable wunder the Merger
Regul ation) should be expanded to include certain
acqui sitions of non-control ling mnority
shar ehol di ngs, strategic al l'i ances of definite
duration, "partial-function" production joint ventures
or venture capital transactions.



Whet her there should be an anmendnent to the Merger
Regulation that would lower the criteria a Menber
State nmust neet in order for the Comm ssion to refer
the review of a concentration that is normally within
the Comm ssion's exclusive jurisdiction to that Menber
State, and that would allow the Conmmi ssion to refer
certain cases to the national authorities on its own
initiative.

Whet her the Conmission's powers of investigation and
enforcement in merger cases should be increased, for
exanple, by allowng the Commssion to take oral
statenents as evidence, and by replacing lunp sum
fines for infractions such as failure to notify wth
fi nes based on percentage of the conpany's turnover.

Wet her t he recently i ntroduced "sinplified
notification procedure” for harm ess nergers should be
replaced by a block exenption regulation that would
elimnate altogether the need to notify such
transacti ons.

Whet her the Conm ssion should require that notifying
parties pay a filing fee, and if so, whether this
should be a flat fee or a fee based on the conplexity
of the notified transaction.

Whether the calculation of tinme |imts wunder the
Merger Regul ati on should be made nore transparent, for
exanple, by reference to the nunber of working days
for each stage of the proceeding.

Whet her the Commission should be given a |ega
deadline after which it cannot declare a submtted
notification to be inconplete.



